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To

The Secretary,

Petroleum and Natural Gas Regulatory Board,
1st Floor, World Trade Centre,

Babar Road, New Delhi - 110001

Subject: EWPL Capacity Assessment for the period 2010-11 and 2011-12

Dear Sir,

This is with reference to the meeting called by PNGRB on 08th August 2016 for personal
hearing of RGTIL on the subject matter. At the outset, we thank you for giving us opportunity
to present our views on the report prepared by CAG and related issues during the meeting.

In the above context and in line with our comments / observations presented during the
meeting, please find enclosed herewith detailed written submissions.

We would be happy to provide any further clarification, if needed on the subject.

Thanking You.
Yours faithfully,

Jﬂﬁqﬁﬁww

S Rao
Sr. Vice President

Encl: as above
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BEFORE THE HON’BLE PETROLEUM AND NATURAL GAS
REGULATORY BOARD, NEW DELHI

DETAILED WRITTEN SUBMISSION
FILED BY
RELIANCE GAS TRANSPORTATION INFRASTRUCTURE
LIMITED

RE: DECLARATION OF CAPACITY BY THE PETROLEUM AND
NATURAL GAS REGULATORY BOARD FOR THE EAST WEST
PIPELINE OF RELIANCE GAS TRANSPORTATION INFRASTRUCTURE
LIMITED FOR THE PERIOD 01.04.2010 TO 31.03.2011 AND 01.04.2011
TO 31.03.2012




PART I:

Factual Background

1.

That Reliance Gas Transportation Infrastructure Limited (hereinafter
referred to as “RGTIL") is a company incorporated under the Companies
Act, 1956 and engaged in the business of construction and operation of
pipelines for the transportation of natural gas. RGTIL owns and operates
a 1460 (one thousand four hundred and sixty) kilometre long “common
carrier’ natural gas pipeline by the name of East West Pipeline
(hereinafter referred to as “EWPL”") which runs from Gadimoga in
Andhra Pradesh to Bharuch in Guijarat, traversing the states of

Telangana, Karnataka and Maharashtra.

The Petroleum and Natural Gas Regulatory Board (hereinafter referred
to as “PNGRB”) in exercise of its powers under the Petroleum and
Natural Gas Regulatory Board Act, 2006 has promulgated the
Petroleum and Natural Gas Regulatory Board (Determining Capacity of
Petroleum, Petroleum Products and Natural Gas Pipeline) Regulations,
2010 (hereinafter referred to as the “Capacity Regulations”), which
came to be notified on 07.06.2010.

RGTIL has filed a detailed compilation containing correspondence /
communications and various other details relevant to the proceedings
running to 353 pages. Wherever necessary these would be adverted to

in the submissions.

The PNGRB vide it's letter dated 05.04.2010 intimated to RGTIL that
the Capacity Regulations had been approved by it and that the same
would be notified shortly. RGTIL was further requested to determine the




capacity of its pipeline (EWPL) in accordance with the Capacity
Regulations and inform the same to the Board by 12.04.2010.

RGTIL in its reply dated 10.04.2010 determined the capacity of its
pipeline as per the provisions of the Capacity Regulations at 80
MMSCMD (Million Standard Cubic Meters Per Day) for the financial year
2009-10 and submitted the same to the on 10.04.2010.

The PNGRB in its powers under Regulations 2(d) of the Capacity
Regulations constituted a pipeline Capacity Assessment Group
(hereinafter referred to as “CAG”) for determining the capacity of RGTIL
Pipeline which include representatives from pipeline industry, PNGRB
officials and an academician (professor from I[IT Bombay). In cases of
pipeline capacity determination, CAG constituted such representatives
excluding the entity whose pipeline capacity is getting determined. The
CAG after conducting the Capacity Assessment Exercise submitted its
report in February, 2011 recommending EWPL capacity at 85
MMSCMD for the financial year 2009-10. Thereafter, the PNGRB
approved the report in principal and webhosted the same on 1 1.05.2011

for public consultation.

In the meanwhile, as per Regulation 7 of the PNGRB Capacity
Regulations, RGTIL informed the PNGRB vide its letter dated
10.06.2011 that there were changes in the operating parameters of the
pipeline. In particular it was pointed out that the gas supply pressure at
entry point at Gadimoga had dropped below 72 barg. In fact, the actual
operating pressure had reduced drastically to 45 barg. Accordingly,
RGTIL reassessed its capacity in accordance with the Capacity
Regulations, at the reduced supply pressure at the entry point, at 60
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10.

MMSCMD. It was further pointed out that in order to combat reduced
volume it was necessary to explore connectivity to more sources to
sustain EWPL operation and incorporate an additional entry point to
receive gas from the Shell Hazira Terminal. In light of the same the
capacity was revised by RGTIL to 72 MMSCMD (i.e. 60 MMSCMD from
the OT + 12 MMSCMD from the Shell Hazira Terminal). The said
reassessed capacity determination for the period post financial year
2009-10 was submitted by RGTIL.

Furthermore, on 14.08.2012, RGTIL intimated to the PNGRB that the
OT gas pressure had further dropped from the initial level of 72 barg to
below 40 barg. Correspondingly, the gas production from the source had
also significantly dropped to below 30 MMSCMD. Taking into
consideration the aforesaid gas pressure decline, RGTIL submitted its
reassessed capacity for inter-alia the financial years 2010-11 and 2011-
12 on a weighted average annual capacity basis at 70 MMSCMD for the
financial year 2010-11 and 52 MMSCMD for the financial year 2011-12,

All the members of the CAG constituted by the PNGRB deliberated on
various practical limitations and have unanimously agreed on
04.09.2012 to incorporate certain parameters for capacity assessment
of natural gas pipelines of GAIL, GSPL and IOCL. Such parameters
include source capacity limitations including source/ field depletion and
entry point pressure limitations of source. It was agreed by the CAG that
such parameters would be uniformly applicable for all capacity

assessments of natural gas pipelines.

The PNGRB vide it's letter dated 02.11.2012 declared the capacity of
the RGTIL's pipeline at 85 MMSCMD effective for the financial year




11.

12.

13.

2009-10. In effect the PNGRB accepted the recommendation of the
CAG in this regard which had earlier been webhosted as mentioned

above.

Furthermore, the PNGRB vide it's letter dated 09.11.2012 declared the
capacity of the pipeline M/s. Gujarat State Petronet Limited (GSPL)
effective from 10.11.2008 till 31.03.2012 and also declared the capacity
of the pipeline of M/s. Gas Authority of India Limited (GAIL) effective
from 20.11.2008 till 31.03.2012 it should be highlighted that the PNGRB
had adopted the report of the CAG in this regard wherein the parameters
recommended by CAG on 04.09.2012 were considered and accepted.
It is pertinent to mention that PNGRB declared reduced capacity of 31
mmscmd for FY 10-11 from 36 mmscmd for FY 09-10 for GSPL HP

network of Gujarat.

Thereafter, RGTIL vide letter dated 08.07.2013 submitted its
determination for reassessed capacity for the financial year 2012-13 at
45 MMSCMD. A request was also made to expedite the capacity
reassessment for the financial years 2010-11 and 2011-12, which were

still pending for declaration before the PNGRB.

On 03.04.2014 RGTIL submitted its determination of reassessed
capacity for the financial years 2012-13 and 2013-14 at 34.12 MMSCMD
and 20.52 MMSCMD respectively. The reduced capacity was on
account of source/ field depletion as well as depletion from gas flows

from Shell Hazira Terminal.

Note: Vide the said letter the PNGRB was once again requested that
declaration of pipeline capacity had only been done for the financial year

2009-10 and was pending for subsequent periods. A request was made
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14.

15.

in this regard to declare the pending capacities in line with the Capacity

Regulations and the parameters agreed by CAG.

Furthermore, RGTIL filed a Writ Petition on 15.04.2014 being Writ
Petition No. W.P.(C) No. 3204/2014 before the Hon’ble High Court of
Delhi against the PNGRB seeking the following prayer:

“a) Issue a Writ in the nature of Mandamus or any other appropriate
Writ, direction or order directing PNGRB No. 1 to determine the final
initial unit natural gas tariff in respect of the East West Pipe Line
(EWPL) operated by the RGTIL, in terms of provisions of the
Petroleum and Natural Gas Regulatory Board Act 2006 and
Petroleum and Natural Gas Regulatory (Determination of Natural
Gas Pipeline Tariff) Regulations, 2008 within a reasonable time

frame laid down by this Hon’ble Court;

b) Direct PNGRB No. 1 to ensure that tariff determination for the next
tariff review period is completed within a reasonable time frame laid
down by this Hon’ble Court...” (Refer to Page 94-142 of the

Compilation)

The PNGRB vide it's letter dated 10.07.2014 declared the capacity of
RGTIL’s pipeline at 85 MMSCMD for the financial year 2010-11 and 95
MMSCMD for the financial year 2011-12 based on recommendations of
CAG report. It may be noted that the CAG report failed to consider the
changes in operating parameters pointed out repeatedly by RGTIL in its
various communications outlined above and in gross violation of
Capacity Regulations as well as the parameters agreed to be uniformly
applied. Furthermore, the action of CAG is discriminatory between
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16.

17.

18.

19.

20.

RGTIL and other natural gas pipelines operators such as GAIL/GSPL,
which is apparent from the fact that applicable parameters have been
duly considered for the others while determining capacities of their

pipelines.

Therefore, RGTIL was constrained to file an Appeal dated 07.08.2014
being Appeal No. 253/2014 before the Hon'ble Appellate Tribunal for
Electricity under section 33 of the PNGRB Act, 2006 assailing the
10.07.2014 declaration of capacity.

The Hon'ble Tribunal vide its order dated 26.08.2014 issued notice
which was accepted by learned Counsel for the PNGRB. Thereafter, on
18.09.2014 the learned Counsel for the PNGRB sought time from the

Hon’ble Tribunal to get instructions from the Board.

The Bench of the Hon’ble Tribunal did not assemble on the next date of
hearing dated 11.12.2014.

The Appeal was admitted vide order dated 17.10.2014 and the matter
was fixed for final disposal on 14.11.2014 by the Hon’ble Tribunal.

Thereafter, the Hon'ble Tribunal vide order 14.11.2014 recorded that:

“ . It is stated by the learned Counsel for the Appellant that on the
last date of hearing before the other Bench of this Tribunal, there
was an understanding on behalf of the PNGRB — Board that the
Tariff shall not be determined on the basis of the impugned order.
This fact is not disputed by the learned Counsel for the PNGRB.
We accept the request of the learned Counsel for the Appellant that
this fact should be introduced in order passed today.




21.

22.

23.

24.

25.

We, therefore, direct that the Tariff shall not be determined in
pursuance of the impugned order which is under challenge before

us, till the next date of hearing.”

RGTIL filed its Reply dated 10.12.2014 to the Appeal before the Hon'ble
Tribunal. However, the Bench of the Hon’ble Tribunal did not assemble
on the next date of hearing dated 11.12.2014.

The Hon’ble High Court of Delhi vide its order dated 11.12.2014 in W.P.
(C) No. 3204/ 2014 directed the PNGRB ‘“to complete the exercise and
fix the final tariff latest by 28.02.2015.” The Writ Petition was accordingly

disposed of.

The Bench of the Hon’ble Tribunal did not assemble on the next hearing
dated 09.01.2015.

Furthermore, the PNGRB filed an application dated 15.01.2015 before

the Hon'ble Tribunal for vacating the interim order dated 14.11.2014
passed by the Hon'ble Tribunal alleging that the aforementioned interim
order prevented it from complying with the Hon'ble High Court’s
direction to determine the tariff by 25.02.2015.

The aforesaid application was taken up by the Hon'ble Tribunal vide
order dated 20.01.2015. The Counsel for RGTIL submitted that the
Tribunal's order dated 14.11.2014 which was interim in nature may be
confirmed and it may be directed to operate during pendency of Appeal.
The Counsel for RGTIL further submitted that there is no fetter on the
PNGRB in complying with the directions of the Hon’ble High Court and
finalizing the tariff for the year 2009-10 since the Hon’ble Tribunal in the




26.

27.

28.

29.

Appeal was only concerned with declaration of capacity for the year
2010-11 and 2011-12. RGTIL submitted that it would move the Hon'ble

Delhi High Court for necessary clarifications within two weeks.

The Hon’ble High Court of Delhi on 09.02.215 was pleased to pass an
order in a clarificatory application moved by RGTIL being C.M. No. 2116
of 2015:

“By an order dated 11.12.2014, this Court had directed PNGRBs to
complete the exercise and fix the final tariffs latest by 28. 02.2015.
At the joint request of the parties, the said period is extended till two
months after the final disposal of the Appeal (being Appeal No.
253/2014) by APTEL.”

The Hon'ble Tribunal vide its order dated 20.02.2015 took cognizance
of the clarification issued by the Hon’ble Delhi High Court and posted
the Appeal for hearing on 01.05.2015. The PNGRB was also directed to
place on record the report of the CAG within one week and serve the
same on RGTIL.

Pursuant to the aforesaid order the PNGRB on 26.03.2015 placed on
record the report of the CAG in relation to the capacity determination of
RGTIL pipeline (EWPL) dated 17.04.2014 with reference to capacity for
financial years 2010-11 and 2011-12.

The Hon'ble Tribunal vide order dated 01.05.2015 recorded that RGTIL
was in the process of filing its Rejoinder as well as response to the report
of CAG. Thereafter, on 01.05.2015, RGTIL filed its Rejoinder Affidavit
as well as its Additional Affidavit in response to the report of the CAG
on EWPL capacity before the Hon’ble Tribunal.




30. The Hon’ble Tribunal vide order dated 10.07.2015 adjourned the matter

31.

32.

33.

to 18.09.2015. However, the Bench of the Hon'ble tribunal did not
assemble for the next few hearings dated 18.09.2015, 27.11.2015,
05.02.2016 and 01.04.2016.

The Hon'ble Tribunal vide order dated 20.05.2016 recorded the hearing
of the learned Counsels for both the parties and judgment was reserved.
RGTIL was given time to file written submissions. Thereafter, RGTIL on
26.05.2016 filed its Written Submissions.

The Hon'ble Tribunal passed its final order dated 08.07.2016 in Appeal
No. 253 of 2014. The Hon'ble Tribunal set aside the declaration
10.07.2014 on the ground that there was a breach of principles of the
Natural Justice. The Hon'ble Tribunal remanded the matter back to
PNGRB who was directed to give a personal hearing to RGTIL and pass
a reasoned order. It has been expressly stipulated that PNGRB shall
pass order independently and in accordance with law. Furthermore, the
entire exercise has been directed to be completed within three months
from the date of receipt of the order by the PNGRB.

Pursuant to the aforesaid order dated 08.07.2016, the PNGRB gave a
personal hearing to RGTIL on 8.08.2016 to make it's submissions in
relation to capacity declaration for EWPL for the period 01.04.2010 to
31.03.2011 and 01.04.2011 to 31.03.2012.
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PART i

Relevant Statutory Provisions

1.

The Petroleum and Natural Gas Regulatory Board Act, 2006:
. Section 61:
“61. Power of Board to make Regulations: -

(1) The Board may, by notification, make regulations consistent with
this Act and the rules made there under to carry out the provisions
of this Act.

(2) In particular, and without prejudice to the generality of the foregoing
power, such regulations may provide for all or any of the following

matters, namely: -

(e) regulating open access to and transportation rate for the
common carrier or contract carrier or city or local natural gas
distribution network and other matters referred to in clause (e)
of section 11;...7

(za)- any other matter which is required to be, or may be,
specified by regulations or in respect of which provision is to

be or may be made by regulations.

The PNGRB in exercise of it's powers under the aforementioned section
(section 61) has promulgated the Petroleum and Natural Gas
Regulatory Board (Determining Capacity of Petroleum, Petroleum
Products and Natural Gas Pipeline) Regulations, 2010, which came to
be notified on 17.06.2010. Furthermore, the PNGRB has also
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promulgated the Petroleum and Natural Gas Regulatory Board (Access

Code for Common Carrier or Contract Carrier Natural Gas Pipelines)
Regulations, 2008 which came to be notified on 17.07.2008.

Petroleum Natural Gas Regulatory Board Capacity Regulations,
2010:

Regulation 2:

“Definitions:

(k) “capacity for the pipeline system” means the maximum

quantity of petroleum, petroleum products or natural gas that
can be injected iﬁto the system or off taken from the system at
specific points, meeting all the technical and operational
parameters fixed in each pipeline section in a steady state
conditions, that is, all parameters like flow, pressure,
temperature are in harmony and vary only along the length of

pipeline but not with time;

() “Declared capacity of pipeline” means the volume of natural
gas in MMSCMD (million standard cubic meters per day) that
a pipeline is capable of transporting under the steady state
operating conditions...”

Regulation 5:

“Determining capacity of a Petroleum, Petroleum Products and

Natural Gas Pipeline...

(2) The entity while submitting the capacity of the pipeline system

to the Board shall furnish a declaration that the capacity has

2]



(3)

(4)

been calculated using the approved flow equation. The entity
shall also submit the detailed calculations of the capacity and
the software used for the purpose within thirty days of the
notification of these regulations and thereafter as per the
periodicity for determining capacity of a petroleum,
petroleum products and natural gas pipeline defined in
regulation 7 of these regulations.

The parameters for the steady state simulation for determining
the pipeline capacity shall be considered as given below,

namely: -

(a) Constant parameters...

(b) Variable parameters -

(iv) Inlet Pressure - The maximum pressure that is

available at the entry point to the pipeline system...”

All entities shall declare to the Board the constant parameters

and the variable parameters for the pipeline: -

() On first working day of April and first working day of

October every year; or

(il whenever there is any addition or deletion of the supply

source of petroleum, petroleum products or natural gas.

The entities shall also provide on first working day of October
and first working day of April every year the hydraulic gradient
and system flow diagram for the pipeline.

13



(5) The methodology for calculating of pipeline capacity shall be as

under:

(a) Natural Gas Pipelines:

(i)

(i)

”

The entire pipeline system shall be configured in the
selected software package operating offline. The steady
state condition of the pipeline hydraulics with contractual
flow parameters (pressure, temperature and flow) at entry
and exit points shall be simulated in the selected software
package.

At the originating point and at intermediate points in the
direction of flow, set the pressure as a fixed parameter
corresponding to the maximum allowable operating
pressure (MAOP) or available compression facilities
and compute the maximum pressure at all exit points with

contractual flow.

IV. Regulation 6:

“Declaring capacity of Petroleum, Petroleum Products and Natural

Gas Pipeline by the Board.

(a) The Board, after having satisfied with the data submitted by

the entity regarding capacity of the pipeline, shall decide -

()

(i)

to reject the capacity so determined and direct the entity
to revive the capacity calculations based on the revised
parameters; or

to go ahead with the proposal with or without modification:

(b) The capacity so determined shall be declared by the Board as

the declared capacity of pipeline system and specific sections

and the same shall be available to shippers or consumers. The

2]



Board shall declare the section-wise capacity of the system in
the format specified at Schedule C.

(c) The entity, after declaring the pipeline capacity and section-
wise capacities by the Board, shall publish the same in line
with the provisions of the relevant regulations on the
Access Code for such pipeline as and when notified, on their

website.”

Regulation 7:

“Periodicity for Determining Capacity of a Petroleum, Petroleum

Products and Natural Gas Pipeline.

() The capacity of a pipeline shall be determined on first working

day of April every year or whenever -

(a) there is a major change in the injected quantity or off taken

quantity of petroleum,
(b) contract carrier quantity period expires;

(c) there is a change of plus or minus ten percent in gas
composition or product quality year or whenever-
petroleum products and natural gas; or in other
operating parameters from the operating conditions of
the pipeline system with the parameters defined under
the relevant regulations on the access code as and

when notified;

(d) there is addition or deletion of entry or exist point; or
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(e) there is addition or deletion of facilities, for example,
compressor or pumping station, loop lines or any other

facility;

(i) The entity shall submit the details of the so re-determined
capacity of the pipeline to the Board in line with the provisions

of these regulations for the purpose of declaration of capacity.”

VI. Regulation 9:

“Miscellaneous:

(3) The Board may validate the computed capacity with actual
capacity as per the flow regime of the pipeline with actual flow

conditions as and when desired.”

Petroleum Natural Gas Regulatory Board (Access Code for
Common Carrier or Contract Carrier Natural Gas Pipelines)
Regulations, 2008:
.  Regulation 4

“Declaration of capacity

(2) The transporter shall declare for each natural gas pipeline
section, entry and exit point-wise design and available capacity
of the pipeline and host the same on its website on the 1%t of
every month in the prescribed manner and format specified
at Schedule I and shall send this information to the Board and

the same shall also be hosted by the Board on its website.
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(3) The available capacity declared for the transporter under sub-
regulation (2) shall be available for use on common carrier or
contract carrier basis or both and shall be allocated in line with

the provisions under regulation 12.”

Regulation 5

“Gas Parameters.

(6) The transporter shall define the gas parameters at entry points
in terms of gas hydraulics specifying the acceptable range of
pressure and temperature and the same shall be hosted on the

website of the transporter.

(7) Shipper shall supply gas conforming to all parameters
specified in sub-regulations (1), (4) to (6) and the transporter
shall deliver gas at exit point conforming to parameters of gas

as specified in sub-regulations (1), (4) and (5):

Provided that the pressure and temperature shall be as per the

contract between shipper and the transporter.”

Schedule - |

“Format for declaring capacity of Pipeline
[see regulation 4(2)]
Name of entity:
Name of pipeline:
Section wise capacity on the pipeline (to be furnished for each

section separately):

17
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11.

12.

13.

14.

15.

(i)  Number of sections:

(i) Name of section with start and end point:

(iii) Capacity — (i) Volume terms (ii) Energy terms

Number of AHAS:

Number of entry points on the pipeline route:

Location of entry points:

Number of exit points:

Location of exit points:

Entry point wise capacity (to be furnished separately for each
entry point):

Exit pointwise capacity (to be furnished for each exit point):
Technical parameters:

(a) Inlet pressure at entry point:

(b) Calorific value band at entry point:

(c) Temperature:

(d) Other elements as per Schedule — Il

Status of extra capacity available in the pipeline system on
common carrier basis:

Details of common carrier capacity being used by transporter
itself or on contract carrier basis:

Any demand pending with the transporter for common carrier
usage of the pipeline along with duration of such pendency:

Preference on entry and exit points.”

Analysis of the abovementioned Requlations

1. A bare perusal of the aforesaid provisions of the Capacity Regulations

make it evident that capacity of the pipeline is defined in a two-fold

manner, namely the capacity for the pipeline system in terms of
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regulation 2(k) and also the declared capacity of the pipeline in steady
state operating conditions in terms of regulations 2(l). This exercise
has to be carried out by the respective pipeline entity under regulation
5 and submit the same to the Board.

. The Board, after having satisfied with the data submitted, can accept,
reject or modify and in terms of regulation 6(b) issue the “declared
capacity of the pipeline system”. The above is explained in detail in the
following paragraphs.

. Firstly, Regulation 2 (k) of the Capacity Regulations deal with the
maximum quantity of natural gas that can be injected into or offtaken
from the pipeline system meeting all the technical and operational
parameters fixed in a “steady state condition”. The determination of
this maximum possible capacity is carried out as per Regulation 5 of
the Capacity Regulations according to contractual parameters
including the contractually stated pressure. For determining the
maximum capacity for the pipeline the maximum allowable operating
pressure (MAOP) is taken as a maximum permissible boundary
condition i.e. the pressure level which cannot be exceeded at any

location along the pipeline during the capacity simulation exercise.

. On the other hand, Regulation 2 (1) of the Capacity Regulations which
deals with “declared capacity of pipeline” concerns itself with the
volume of natural gas in MMSCMD which a pipeline is actually

capable of transporting under “steady state operating conditions”.

. Thus in contrast with Regulation 2 (k) of the Capacity Regulations
which defines maximum possible capacity of a pipeline, the declared
capacity under Regulation 2 (1) of the Capacity Regulations takes into
account the reality of actual operating conditions. The Capacity
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Regulations stipulate that PNGRB shall determine the declared

capacity of the pipeline.

6. The declared capacity has to factor in the ground realities of varying
operating parameters since otherwise it would lead to an artificial
declaration which would have serious repercussions for both the

pipeline’s common carrier obligations as well as tariff determination.

7. In keeping with Regulation 2 (1) of Capacity Regulations, Regulation 5
of the Capacity Regulations which lays down the methodology for
determining capacity specifically factors in variable parameters
including the inlet pressure, which is also defined as the pressure that

is available at entry point.

8. The entities are obligated to declare to the Board both constant and

variable parameters periodically i.e. twice a year.

9. It is important to highlight that the capacity determination is not just a
one-time exercise and nor is confined only to regulation 5. Regulation
7 and 9 also play an active role in arriving at the declared capacity of
the pipeline which the entity is capable of transporting under steady

state operating condition.

10. Regulation 7(i) obligate determination on 1t working day of April every
year or whenever there are stipulated changes arrayed vide sub-
clauses (a) to (e) occur. For example, regulation 7(i)(c) obligate and
permit a re-determination amongst other reasons if there is change in
the operating parameters from the operating conditions of the pipeline

system.
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11.

12,

R

14.

Regulation 7(ii) obligate and permit every entity to submit the details
of the so re-determined capacity of the pipeline to the Board in line
with the provisions of Capacity Regulations for the purpose of

declaration of capacity.

Regulation 9(3) allows the Board to validate the computed capacity
with actual capacity as per the flow regime of the pipeline with actual

flow conditions as and when desired.

To sum up, a conjoint reading of regulations 5, 7, and 9 lead to an
irresistible conclusion that the endeavour of the entity and the
approval or validation by the Board either on yearly basis or on
account of change in circumstances or as and when desired by the
Board as found necessary is to arrive at “declared capacity of the

pipeline” in terms of regulation 2(1).

Post the determination of “declared capacity of the pipeline” vide
regulation 6(c), every entity shall publish the same in line with the
relevant regulations on Access Code for such pipeline on their
website. The expression “publish the same” would reinforce the fact
that the webhosting of these information in terms of the Access Code
is to make available the information in public domain in a transparent
manner for the customers to access or avail the declared capacities.
It may be note that the Access Code has no other independent role or
conceivable mechanism for either determination or re-determination
of the declared capacity of the pipeline, which exercise is conceived
in a wholesome, complete and self-contained manner under the

Capacity Regulations.
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15.

16.

17.

18.

19.

20.

A perusal of the Access Code provisions outlined above specifically
provide “inlet pressure at entry point’ as one of the technical
parameters (as per Schedule | of Access Code) which is to be
webhosted and updated on monthly basis for information to any party

desirous of having access to pipeline capacity for transportation.

It is to be emphasized that the determination and declaration of
capacity is under the Capacity Regulations and not under the Access
Code Regulations. The Access Code Regulations play a limited role

in the context of determination and declaration of capacity.

Firstly, the publication of the declared capacity is as per the format
specified in the Access Code Regulations (Schedule 1) so as to enable
third parties to know of available capacity which they may wish to

utilize as well as technical parameters.

Secondly, the mandate on re-determination of capacity when there is
a change in operating parameters under Regulation 7 of the Capacity
Regulations, is limited to changes in operating parameters falling
within the parameters defined under the Access Code Regulations.

Thus for the purpose of delineating which parameters can be taken
into account for the purpose of re- determination of capacity under the
Capacity Regulations, a limited recourse is made to the Access Code

Regulations which specify the parameters.

It is erroneous to ignore the relevant provisions of the Capacity
Regulations which provide for the mechanism for determination and
declaration of capacity and to rely on the provisions of the Access

Code Regulations for the same beyond the limited role outlined above.
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21. At this juncture it is pertinent to highlight that the CAG in its report
dated 17.04.2014 erred in placing reliance in isolation on regulation 5
of the Access Code and this issue is dealt in the subsequent sections

in detail.

22.The CAG interpretation would lead to freezing of the operating
parameters at the contractually stipulated parameters. This would
render the numerous regulations under the Capacity Regulations
which provide for change of capacity linked to change in operating

parameters redundant.
PART llI

EWPL Capacity Assessment for the period 2010-11 and 2011-12

As mentioned above the learned APTEL has vide its order dated 08.07.2016
in Appeal No. 253 of 2014 set aside the Board's declaration of capacity dated
10.07.2014 for EWPL of RGTIL, which had been declared at 86 MMSCMD
for the period 01.04.2010 to 31.03.2011 and 95 MMSCMD for 01.04.2011 to
31.03.2012. RGTIL respectfully submits that the correct declaration of
capacity for the period 1.04.2010 to 31.03.2011 will be 70 MMSCMD and for
the period 1.04.2011 to 31.03 2012 will be 52 MMSCMD in light of the

following:

1. Events leading to EWPL Capacity Reassessment for period 2010-11
and 2011-12:

|. At the time of EWPL execution, the pressure availability at inlet at
Gadimoga was envisaged in the range of 72-86 barg. Accordingly,
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VI.

inlet pressure of >72 barg was incorporated in the design basis of
EWPL and facilities at CS#1.

However, from 2010 onwards, decline in pressure with erratic
fluctuations in pressure as well as volume from OT at inlet point of
EWPL was observed. D6 being the first deep water project, such
decline was a completely new phenomena and initially seemed to

be of a temporary nature.

However, in view of the continued decline in pressure, which came
dangerously close to low suction pressure alarm limit of CS#1
compressors, RGTIL in consultation with the OEM (GE) undertook
a study to provide the most viable solution with the least cost and

time.

While RGTIL had the option of refusing to accept gas from its
shippers at entry point on account of pressure being lower than
agreed under contracts, it would have meant virtual stoppage of
gas flow till the time pressure levels get reinstated to minimum

contractual levels by shippers.

Any such drastic step by RGTIL, especially in view of shippers
being the priority customers, would not have been prudent. Hence

RGTIL acted in good faith to resolve the issue.

Based on conclusions of study with GE, RGTIL carried out
modifications in rotor bundles of CS#1 compressors (swapped with
that of CS#9) to make it suitable for gas receipt with entry point

pressure up to 40 barg.
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VII. It is evident from the above that RGTIL acted at all times as a
reasonable and prudent operator to accommodate the un-
envisaged change in circumstances and ensured continued
supplies of precious domestic natural gas.

VIIl. Customers were informed of this decline in pressure and
acceptability till 40 barg.

IX. In view of the above hardware changes as well as addition of new
entry point during the period at Shell, Hazira, RGTIL vide its letter
dated 14.08.2012 (mentioned above) appraised PNGRB of the
aforesaid changes in the years 2010 to 2012 and requested
PNGRB to reassess the EWPL capacity in line with the Capacity
Regulations, 2010. RGTIL has requested for capacity to be
reassessed at 70 MMSCMD for the period 01.04.2010 to
31.03.2011 and 52 MMSCMD for the period 01.04.2011 to
31.03.2012 as follows:

# Year Period Scenario/ Remarks Assessed | Weighted

Capacity Average
(mmscmd) | Annual
Capacity
(mmscmd)
1| 2009- | Apr09to | Minor change in design condition
10 Mar 10 (inlet pressure 72 barg min) till Mar 85 85
10 so capacity is unchanged
2| 2010- | Apr 10to | Only a minor change in OT pressure 85
11 July 10 so capacity remains 85 till July 10
Aug 10 | Reassessment of capacity due to OT
to Nov | gas pressure drops to 60 barg in Aug 66 20
10 10 (>10% change)
Dec 10 | Reassessment of capacity due to OT
to Mar | gas pressure further drops to 50 barg 60
11 in Dec 10 (>10% change)
3| 2011- | Apr 11 to | Reassessment of capacity due to OT
12 Sept 11 | gas pressure drops to <45 barg in 59 52
Apr 11 (>10% change, also new
entry point from Shell Hazira)
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Oct 11 to | Reassessment of capacity due to
Mar 12 Pressure further drops to <40 barg in 45
Oct 11 (>10% change)

Issues in CAG Report for EWPL Capacity for period 2010-11 and 2011-
12:

The Capacity Assessment Group (CAG), while carrying out the capacity
assessment for the year 2010-11 and 2011-12, completely ignored
ground realities as well as hardware changes carried out and relied on
the contractual pressure at entry point agreed between RGTIL and
shippers at the time of signing these contracts in 2008-09. In itis humbly
submitted, the CAG report for the period 2010-11 and 2011-12 (made
available to RGTIL during proceedings of appeal hearings at APTEL as

mentioned above) suffers from two grave lacunas as below:

I.  Erroneous interpretation of regulatory provisions
. Adopting discriminatory approach for assessment of EWPL

capacity vis a vis other pipelines of GAIL and GSPL.

I. Erroneous Interpretation of regulatory provisions:
a. The CAG report at mentions that:
“The capacity assessment group also had a separate
sitting on the same day to discuss a possible approach to
be followed in this case not explicitly covered in the
PNGRB Regulations.”

The CAG report further mentions that:

“The present PNGRB Capacity Assessment Regulations

do not explicitly cover the situation”.
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Thus, the CAG has erroneously considered that the factum of
change in inlet pressure is not a factor which is covered under
the PNGRB Regulations ignoring Capacity Regulation 7(i)(c)
which explicity mandates the PNGRB to carry out a
reassessment of capacity in the event of change in inlet
pressure being one of the operating parameters defined under

the Access Code.

The report further mentions:
“The Capacity Assessment Group was prima facie not
convinced that drop in OT gas pressure is in itself a reason
for reassessment of capacity as per the present PNGRB
Regulations. As there is no change in the pipeline
hardware and the fact that there is no change in the
contracts with shippers, the capacity need not be

reassessed”.

It is clear from above that not only did CAG completely ignore
Capacity Regulation 7(i)(c) but also did not take into account
changes made at CS#1 by declaring that there is no change in

the pipeline hardware.

The CAG has erroneously relied on the proviso under regulation 5
(7) of Access Code which mentions that “the pressure and
temperature shall be as per the contract between shipper and the

transporter” to ignore the changes in EWPL entry point pressure.

It may be noted, as mentioned above, that in the Capacity
Regulation 7(i)(c), the reference of Access Code is for identifying

‘list of parameters’ and not ‘value of parameters’. The variation in
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these operating parameters must be considered for reassessment
of capacity. There is no controversy that both temperature and
pressure which are listed parameters under Access Code had been
duly factored while determining the declared capacity under
regulation 7(i)(c) and this has not been disputed by CAG in its report
dated 17.04.2014. However, the CAG grossly erred in substituting
the “list of parameters” as obligated by the Access Code to value of
parameters and erred in arriving at a conclusion that the contracted
pressure would form the basis for capacity determination,
overlooking the fact that the contracted pressure as actually
performed by the contracting parties has indeed been factored as
a part of “list of parameters” in terms of regulation 7(i)(c). The gas
at the pressure as furnished by the shipper had been received and
transported by RGTIL and correspondingly invoices had been
raised for the said supplies and payments duly received. It is a
settled legal position that the actual performance of the contract will
constitute the basis and would override any variation to the contrary
especially when the contracting parties have accepted the

performed position and have not raised disputes later.

It may be noted, as mentioned above, that regulation 4 of Access
Code Regulations, which deals with declaration of capacity,
specifically provide that the transporter shall web-host on a monthly
basis the available capacity of the pipeline in the format specified
in Schedule | of the said Access Code Regulations. Schedule |,
which specifies the format for declaring capacity of pipeline,
specifically includes “inlet pressure at entry point” as one of the
technical parameters to be specified on a monthly basis. This

specified format, which provides all the actual information updated
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on a monthly basis is available to any prospective shipper who
wishes to avail transportation services. These actual parameters,
including entry point pressure, mentioned in the specified format
are the very parameters whose change to the extent of +/- 10% is
to be taken into account for the purpose of redetermination of
capacity under the Capacity Regulations. The fact that the changes
in actual parameters have to be taken into account in re-
determination and consequential declaration of capacity is evident
from the very definition of “declared capacity of pipeline” which
specifies that it is the volume of natural gas that a pipeline is
capable of transporting under steady state operating conditions.
Thus, necessarily, any change in operating conditions has to be
factored in in declaration of capacity. It is a factually indisputable
position that in case of EWPL, that entry point pressure has
drastically reduced and the same is supported by detailed logs
submitted by RGTIL. Ignoring the factual reality of reduced entry
point pressure in capacity computation is not in line with the
Capacity Regulation as well as Access Code Regulation as outlined

above.

Non-consideration of actual parameters for capacity computation
will lead to artificial and technically non-existent capacity. It may be
noted that as part of common carrier obligation, the transporter is
required to webhost the declared capacity and availability to third
parties. Since, in reality RGTIL would never be able to transport gas
upto such declared capacity, if requests from third parties were
made in this regard, RGTIL will continue to be at risk of violation of

its common carrier obligations.
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e. Fixation of an artificial capacity would also result in an arbitrary,

illegal and irrational tariff regime, the consequences of which lead
to impossibility of carrying on business. Furthermore, if contract
values are taken as absolute this may lead to serious repercussions
as the parties entering into an agreement can collude and agree
upon artificial values in contracts leading to artificial capacity

determination.

It also raises question of parity, which is whether CAG would not
have been obligated to consider change in ground conditions during
capacity reassessment, in case these would have led to increase in
capacity? Plain reading of capacity regulations mandate for

accounting such changes for reassessment/ verification of capacity.

. If changes in ground reality are to be considered in case of

increase in capacity, the same stand has to be also taken in
case of reduction as well. There is already a precedence of the
Board approving a declared capacity in terms of Capacity
Regulation 6(b) which is lower than that declared for a previous
period in the case of GSPL Gujarat HP network where the
original capacity of 36 mmscmd has been reduced to 31

mmscmd.

On 04.09.2012 the constituted members of CAG had laid down
various parameters to be considered in the declared capacity
determination exercise which include source field depletion,

contractual off-take, entry point pressure limitation of source, non-

availability of gas at connected source etc. The whole exercise will

become futile and fruitless if one were to ignore the ground realities
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and actual parameters. Thus CAG had found the parameters
catalogued vide resolution dated 04.09.12 as critical parameters
which need to be factored in arriving at the actual capacity of the
pipeline which in fact had been applied and extended, as applicable,
in the case of GSPL/GAIL networks but failed to be done in case of
RGTIL.

The CAG report accepts and admits the position that “the capability
of the pipeline to handle physical flow may not be at the same level
corresponding to various reduced entry point pressures actually
available at Gadimoga”. Thus, having accepted the same the CAG
cannot rely on contractual terms to artificially freeze the capacity at
higher level or higher than previous level contrary to the PNGRB

Regulations.

The para-wise detailed response to the CAG Report is outlined

herein below:

(i) In response to Page 1 para 1 of the Report, it is humbly
submitted that the RGTIL’s request to reassess capacity was
necessitated due to reduction in entry point pressure. The
swapping of bundles of CS1 and CS9 compressors were
merely a consequential corrective measure taken as a result
of the reduction in entry point pressure. It is clarified that such
swapping of bundles was not the reason for seeking

reassessment of capacity.

(i) In response to Page 1 Para 2 of the Report, it is humbly
submitted that the capacity regulations mandate submission of

information whenever there is a change in operating
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(iii)

parameters and furthermore, mandate reassessment of
capacity on the basis of such changed parameters. It is only
pursuant to this obligation under the regulations that RGTIL
has submitted the data relating to changes in operating
parameters. Furthermore, it is the obligation of the PNGRB
regulator to reassess the capacity of the RGTIL's pipeline in

accordance with the statutory mandate under the regulations.

In response to Page 1 Para 3 of the Report, it is incorrect to
state that the PNGRB was restrained from declaring capacity
for financial year 2010-2011 at the same time as it declared
capacity for financial year 2009-10 because of request made
by the RGTIL. The PNGRB had webhosted on 11.05.2011 only
the capacity for financial year 2009-10 (and not for financial
year 2010-11) even prior to the RGTIL's request dated June,
2011 being made for capacity reassessment for financial year
2010-11.

In response to Page 2 Para 5 of the Report, it is humbly
submitted that the capacity regulations explicitly provide for
reassessment of capacity in case of changes in operating
parameters. This is a statutory mandate. It is submitted that an
erroneous impression is sought to be portrayed that the RGTIL
is asking for reassessment extraneous and outside the ambit
of Capacity Regulations. On the contrary the RGTIL is merely
seeking reassessment in accordance with the Capacity

Regulations.
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(v) Inresponse to Page 3 Paras 3 and 4 of the Report, it is humbly

submitted that the Capacity Assessment Group is responsible
for a technical assessment of the pipelines capability to
transport gas. It is evident from the observations made in the
para under reply that the CAG members have over stepped
such boundaries by looking into contractual terms and
conditions such as Ship or Pay Clauses in the Gas
Transportation Agreements between the shippers and the
transporters. Such contractual terms have no relation with

technical assessment of pipeline capacity.

The CAG report is also erroneous in recording that there is no
change in the pipeline hardware. The CAG has overlooked the
factual position in the pipeline where modifications have been
carried out in CS 1 and CS 9 compressor stations to ensure
that the compressors at CS 1 can receive gas at much lower
pressure than that originally envisaged and designed for. In
fact, without such modifications the transportation of gas would

not have been possible and would have come to a standstill.

The CAG report is furthermore erroneous in stating that any
reduction in gas pressure should have been remedied by
action on behalf of the shipper to compress to contractual
pressure levels. Such an approach is technically not feasible
since installation of booster compressors which would
compress the gas to higher pressure levels would require
atleast 3 years to evaluate, engineer, procure, commission and
put in operation. Thus, practically the problem of lower
pressure could not be addressed through this theoretical route.
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(vi)

It is emphasized that the only practical, possible, expeditious
and economical way forward was to make modifications in the
pipeline system as carried out by the RGTIL. This ensured that
gas could be received at lower pressure but still delivered at
the requisite pressure at exit points. It is important to note that
this was the only way forward to ensure uninterrupted gas
supplies to various critical customers like Power, Fertilizer etc.
Such uninterrupted transportation of gas, which has only
occurred due to the RGTIL’s efforts, is pursuant to a tacit
understahding reached between shippers / sellers and the
transporters evident from the conduct of the parties. It would
be incorrect on the part of the CAG to ignore such initiatives
taken by the RGTIL by ignoring the ground reality merely on
the basis that no changes have been expressly effected in the

contract with the shippers.

In response to Page 4 Para 1 of the Report, it is clarified at the
outset that ship or pay clauses are falling under the
classification of ‘General Terms' which are the commercial
terms in the Gas Transmission Agreement with the shippers
whereas pressure / quantity provisions fall under the

‘Operating Code’ of the Gas Transmission Agreement.

It is submitted that the reliance on contractual parameters is
misplaced since the same is relevant only for the initial
capacity declaration. The initial capacity declaration is subject
to reassessment whenever there is a change in operating

parameters as specified in the Capacity Regulations. Please
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see in this regard regulation 7 of the Capacity Regulations as
mentioned above. Furthermore, the emphasis placed by the
CAG on the lack of express amendment to the gas
transportation agreement with the shippers is misplaced. In
reality the changes in actual operating parameters which have
necessitated the RGTIL to receive gas at lower pressure and
transport the same is being ignored by the CAG. It is humbly
submitted that in such a scenario the mere conduct of the
parties shows a tacit understanding between the parties to
transport gas at lower pressure and as such the lack of express
amendment of the gas transportation agreement s
inconsequential. It is to be highlighted that emphasis should be
on actual operating parameters, which would determine
access to the pipeline by new shippers and not contractual
terms which may not have been expressly modified to reflect
the underlying reality. The entire objective of the Capacity
Regulations and the Access Code to provide access to new
shippers would be defeated if the ground reality of actual
transportation capacity is ignored and out-dated contractual

terms are given precedence.

It is shocking to note the observations of the CAG that fall in
entry point pressure would have no impact on the pipeline
capacity. Such an approach ignores ground realities since it
would be technically impossible for the pipeline to transport
gas at the capacities specified in view of the reduced pressure
presently prevalent. Actual deliverability is determined by the
current operating conditions. It is an irrefutable technical fact

that the capacity of compressors to accept, compress and
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deliver gas will reduce if the entry point pressure reduces and
as such the capacity of the entire pipeline reduces. The CAG
has chosen to ignore such realites and gone ahead to
determine an artificial capacity figure which is with the sole
purpose of retaining capacity at earlier declared capacities.
Such an approach by the CAG is not merely fallacious but
results in practical impossibilities for the transporter. The
transporter will not be able to grant access to new shippers
since factually such access capacity does not exist.
Furthermore, problems are compounded if new shippers want
to gain access to the pipeline at the designed pressure which
in reality no longer the entry point pressure. The transporter
will be faced with no option but to deny access to such third
party shippers and be in danger of violating its obligations
under the Access Code Regulations. Furthermore, an artificial
capacity declaration also leads to an artificial tariff fixation.
Thus, the entire purpose of the Act and the Regulations
thereunder are defeated by an artificial fixation of capacity.

It is also pertinent to note that the CAG is adopting a
discriminatory approach viz-a-viz other pipeline operators. In
the case of the GSPL the actual constraint of low pressure gas
receipt was taken into consideration and consequentially
capacity was assessed at a reduced level. It is humbly
submitted that the CAG cannot adopt different approaches for
different pipelines.

(vii) In response to Page 4 Para 2 of the Report, it is submitted that

the CAG has erroneously considered enhancement of the
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EWPL capacity by 10 mmscmd on account of addition of an
entry point at HLPL, Hazira. It is humbly submitted that in the
case of GSPL (LP Network) capacity has been enhanced by
including the 10 mmscmd emanating from HLPL Hazira. Since
the same has been considered for the LP Network, the figure
is taken as NIL for GSPL HP Network for its capacity
determination. The justification for the same is that HLPL,
Hazira can only supply 10 mmscmd which has been accounted
for in the GSPL LP Network and HLPL Hazira cannot supply
more than 10 mmscmd. The same rationale would apply in
considering a NIL figure on account of HLPL Hazira in relation
to the RGTIL's Network. There would be no grounds to
discriminate the approach adopted for the GSPL HP Network
and the RGTIL’'s Network which is what has been done by the
CAG.

(viii) In response to Page 5 Paras 2/4 of the Report, it is humbly

submitted that the CAG has erroneously referred and relied on
regulation 5 of the Access Code, since the said regulation
merely relates to the contractual relationship between the
shippers and the transporters. On the other hand, the capacity
determination process is not linked to the same but is
dependent on actual operating conditions and variations in
such conditions. The techniéal capacity of a pipeline is
dependent on the actual ground reality and not on contractual
terms. This is made evident by a reference to Regulation 4 and
Schedule | of the Access Code which provides for webhosting
and updating on a monthly basis by the transporter of the

parameters under which the pipeline is operating. Thus, any
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(ix)

changes in operating parameters including entry point
pressure would warrant the transporter updating the same on
the website. This would necessitate a consequential
reassessment of the capacity of the pipeline on the basis of
which new shippers would be able to avail access capacity. It
is surprising that the CAG has ignored regulation 4 and
Schedule | of the Access Code in its endeavour not to give
effect or recogniton to the reduced pressure and

consequential reduction in capacity.

In response to Page 5 last para of the Report, it is humbly
submitted that the CAG has, while adopting the procedure laid
down in Capacity Regulations, considered constraining factors
such as actual pressure / temperature / flow profiles while
assessing capacity for GAIL/GSPL pipelines. Such ground
realities have been considered in assessing capacity for these
pipelines. However, surprisingly, inspite of a factual reduction
in the entry point pressure resulting in consequential reduction
of capacity, such constraints have been ignored in the case of

the RGTIL to come to an erroneous capacity determination.

In response to Page 6 Para 1 of the Report, it is submitted that
the CAG itself admits that with gas pressure diminishing
contracts would be violated on quantity terms. Thus, there is a
clear acceptance on the part of the CAG that there is a change
in capacity consequent to reduction in pressure. This
statement is contradiction with the CAG'’s report at page 4 para
1 which concludes that there is no change in capacity. The
contradictory stand merely shows that the CAG is artificially
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(xi)

trying to glass over the factual reality of reduction in capacity

of the pipeline.

The approach of the CAG to minimize the contractual
violations while carrying simulations for capacity is misdirected
and erroneous. Such an approach is not in conformity with the
Capacity Regulations which prescribes stopping of
assessment while maximizing flow at the point of first violation
of parameters. It is unclear why such an approach has been
adopted by CAG in its simulations models and details are

provided of the same.

A perusal of Annexure 2 of the CAG report illustrates that even
in adopting the fallacious approach of minimization of
contractual violations, the capacity for financial year 2011-12
would come to 70 mmsecmd. If the correct approach had been
adopted by the CAG it would have resulted in declaration of
the capacity at figures being propounded by the RGTIL. In any
event the capacity declared of 95 mmscmd cannot be

sustained even on the CAG’s own calculations.

In response to Page 6 Para 2 of the Report, it is humbly
submitted that the report wrongly mentions that the RGTIL's
simulations retained the suction pressure for all compressor
stations at levels used in capacity estimation for financial year
2009-10. The reality is that in order to ensure delivery to the
GAIL EG network, pressure needed to be maintained at
sufficiently high levels to allow gas intake into the GAIL EG

network. However, it is incorrect to say that the same levels
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used in capacity estimation for financial year 2009-10 were

used.

(xii) In response to Page 6 Last Para and page 7 para 1 of the
Report, it is humbly submitted that the CAG accepts and
admits the position that ‘the capability of the pipeline to handle
physical flow may not be at the same level corresponding to
various reduced entry point pressures actually available at
Gadimoga’. Once having accepted the same the CAG cannot
artificially freeze the capacity at previous levels or higher than
previous levels. It is reiterated that such an approach is not in
keeping with the Capacity Regulations which clearly provide
for taking into account the ground realties. (Please see in this
regard Regulation 2 (I), Regulation 7(i)(c) and Regulation 9(3)
of the Capacity Regulations as mentioned above). It is
furthermore submitted that if the capacity of the pipeline is to
be reassessed consequentially the sectional capacities will

have to be re-evaluated.

(xiii) In response to the recommendations outlined in the CAG
Report, it is submitted that the Capacity Assessment
Regulations do explicitly cover the situation. It is emphasized
and reiterated that the Regulations explicitly provide for taking
into account changes in the operating parameters. In the
present case the CAG was under an explicit obligation to
consider changes in capacity. The CAG has acted in complete

. contravention of the Act and Regulations to determine an
artificially high capacity level. Declaration of such artificial
capacity by PNGRB would expose the pipeline operator i.e.




RGTIL to the risk of being in violation of its common carrier

obligations as well as being faced with an artificial tariff.

Discriminatory approach for assessment of EWPL capacity vis

a vis other pipelines:

a. On 04.09.2012, capacity assessment group constituted of
representatives from IIT Bombay, GSPL, GAIL, RGTIL as well
as PNGRB representative, laid down various parameters to be
considered for capacity assessment for natural gas pipeline
networks. The aforesaid CAG resolution dated 04.09.2012 is

quoted herein below:

"During capacity assessment of natural gas pipelines

under the provision of regulations the duly constituted

committee deliberated on various practical limitations and

suggested following parameters to be incorporated in the

Report for finalization of capacity of IOCL, GAIL and

GSPL. The committee further deliberated that these

parameters shall be uniformly applicable in all the future

capacity assessment of natural gas pipelines:

1. All deliveries within 50 km of any source shall be
limited to contractual flow quantities

2. Pressure drop across the metering and regulating
stations taken as 4 barg or higher on the basis of
documentary evidence

3.  Pressure drop across check meter/ station will be 2
barg

4. Following source capacity limitations considered:
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Source/ Field depletion
LNG terminal capacity
Contractual off take

Entry point pressure limitations of source

® 2 O T O

Non-availability of gas at connected sources.”

It is important to note that while declaring the capacity for other
pipelines namely GSPL and GAIL for the financial years 2008
to 2012 the aforesaid parameters, as applicable, have been
considered by the CAG in computation of the capacities and
such computed capacities were subsequently accepted and
declared by the PNGRB. The list of parameters from above
resolution duly taken into account and applied for other

pipelines are as below:
i. ForGSPL :applied 1,2,3, & relevant sections of 4.
i. For GAIL : applied 1,2,3, & relevant sections of 4.

It is clear from above that, parameters as applicable for various
pipelines were considered by the CAG in the above cases in
arriving at the capacity of the pipeline under steady state
operating conditions instead of the maximum capacity of the
pipeline. However, in case of EWPL a discriminatory treatment
was given wherein entry point pressure, even though part of
set of parameters unanimously agreed, was not considered
and ignored by CAG and the resultant consequences are

drastic and catastrophic.
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PART IV:
Queries raised by the PNGRB during the hearing dated 08.08.2016 and

responses thereto

Query |

Regulation 5 (5) (a) (ii) of the Capacity Regulations provides for setting

pressure at the “maximum allowable operating pressure (MAOP)". Why
PNGRB should not take MAOP for capacity determination?

Response:

1.

Regulation 5 (5) (a) (ii) cannot be considered in isolation ignoring
other relevant provisions of the Capacity Regulations. A perusal of
the other relevant Regulations namely: Regulations 2 (l), 7 (i) (c) and
9 (3) clearly indicate that it is actual pressure corresponding to the
ground reality which is to be taken into account in determining and
declaring capacity. Thus, there must be a harmonized reading of
Regulation 5 along with the aforesaid Regulations. This can only lead
to one conclusion i.e. MAOP will be taken as a factor in computing
maximum capacity of the pipeline under Regulation 2 (k). However,
when determining declared capacity which the pipeline is capable of
transporting as per Regulation 2 (1), it will be actual operating capacity
and not any other capacity. After all MAOP is nothing but the
maximum pressure at which a gas system may be operated i.e. at no
location along the pipeline the pressure can be allowed to exceed
MAOP. Determination of capacity freezing pressure at MAOP levels
at originating and intermediate points would undermine and render

otiose the entire purport of the Capacity Regulations which provide

43



for re-determination and declaration of capacity corresponding to
changes in operating parameters.

2. Furthermore, Regulation 5(5) (a) (ii) itself takes into account the
changes in operating parameters such as pressure. Regulation 5 (5)
(a) (i) provides for setting the pressure corresponding to MAOP or

available compression facilities. Thus, in the context of EWPL at

the time of designing of the pipeline compressor machines were
selected which had the ability to compress gas (taking into account
minimum inlet pressure of 72 barg at the design stage) upto a
pressure equal to MAOP of the pipeline (in the instant case 98 barg).
Thus, with reference to Clause 5 (5) (a) (ii) the pressure
corresponding to both the stated conditions i.e. “MAOP” or “available
compression facilities” were identical. However, subsequently, with
inlet pressure at the entry point declining, compression facilities were
no longer able to generate pressure equivalent to MAOP. Thus, the
governing factor for determining EWPL capacity would no longer be
MAOP but would be limited by the compressor discharge pressure
corresponding to the reduced available inlet pressure from the
offshore terminal. Therefore, in the changed scenario, the alternative
provision of “available compression facilities” would be the governing

factor.

In summary, it is clarified that the regulations provide for setting the
pressure corresponding to the available compression facilities which in
turn means that entry point pressure as available need to be considered
for EWPL capacity computation. Reference of MAOP is to provide a
limiting / boundary condition beyond which the pipeline system is not to

be operated (in reality as well as in capacity computation simulations).
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Query Il
The CAG resolution dated 04.09.2012 outlining parameters to be taken

into account for capacity assessment of natural gas pipelines have not

been accorded Board approval and as such how can the same be

applied for capacity determination of RGTIL?

Response:

The fact that the Board has accepted the CAG recommendations
is further fortified by the admitted fact that the parameters outlined
by the CAG have been applied during the process of capacity
determination of other natural gas pipelines, namely GSPL and
GAIL Pipelines. In these instances, the Board has approved the
CAG report and declared the respective pipeline capacities. The
Board is requested to apply the CAG adopted set of parameters,
as applicable, to all the pipelines. Such a non-discriminatory
approach would be as per the PNGRB Act and Regulations made

thereunder.

In summary, it is evident that CAG capacity report for GSPL/GAIL
pipelines were adopted and approved by PNGRB and the
capacities were declared accordingly hence it is clear that CAG
recommendations of agreed parameters were agreed / approved
by PNGRB.
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Query lll:

Why did RGTIL not enforce it's contractual remedy of “ship or pay”
(SOP)?

Response:

1.

The Board has promulgated the Petroleum and Natural Gas
Regulatory Board (Development of Model GTA) Guidelines, 2012
wherein it recognizes the need to provide for failure of supplies at the
suppliers end through no fault of the supplier. The Board has
expressly specified that in the interest of equity it would be
appropriate that “ship or pay” charges should contain specific
exclusion on account of shipper’s inability to tender gas at the entry
point. Thus, the Board itself having accepted provisions for exclusion
of “ship or pay” clauses in cases of shipper’s inability to supply due
to no fault of theirs cannot insist on RGTIL enforcing its “ship or pay”
clauses. A copy of the Model GTA Guidelines is annexed hereto

and marked as Annexure A.

In fact, RGTIL has agreed to waive the “ship or pay” clause on a
month to month basis whenever it has been approached by the
shippers citing their inability to supply gas. To the extent of waiver,
the contract stands modified / amended for the relevant time period.
The waiver by RGTIL is in keeping with the stand of the Board
outlined hereinabove that the shipper should not be penalized for
causes beyond its control. The CAG in its report has highlighted the
availability of “ship or pay” clauses as a remedy for RGTIL to avail of.
This is in direct contrast with the Board’'s own stand outlined

hereinabove. Furthermore, the CAG has overlooked the factum of
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waiver/ modification by RGTIL and proceeded on the assumption that
the original contract stood as it is. RGTIL places on record
correspondences illustrating the above fact. A copy of the

correspondences is annexed hereto and marked as Annexure -

B. RGTIL respectfully submits that it is a well-established principle of
law that a contract can be novated or altered / varied either expressly
or impliedly through actions or conduct. In this regard reference may

be made to:

i) H.R. Basavaraj And Another V/s. Canara Bank and Others
(2010) 12 SCC 458; (paras 18, 21)

i) Food Corporation of India V/s. A.M. Ahmed & Co. and another
(2006) 13 SCC 779; (paras 23 — 25)

i) McDermott International Inc. V/s. Burn Standard Co. Ltd. and
Others (2006) 11 SCC 181, (para 151).

It is correct that the gas transportation agreements entered into
between RGTIL (as transporter) and different shippers contain “ship
or pay” clauses which allow the transporter the option to refuse to
accept gas at pressure less than contractually stipulated pressure.
The transporter would still be entitied to payment for the same.
RGTIL has not exercised it's right to invoke such clauses since this
would lead to a virtual stoppage of gas flow till the time pressure
levels get reinstated which could be done only by putting additional
compressor facilities requiring at least 36 months. Such a drastic step
would have resulted in shippers who are operating in various crucial
priority sectors being deprived of gas supply resulting in crucial
industries being prejudiced and coming to a standstill. The shipper
would be penalized due to no fault of his. Appreciating the shipper's
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inability to supply gas at contractually agreed parameters, RGTIL
acting fairly, reasonably and prudently carried out modifications in its
compressors to make it suitable for receipt of gas at lower entry point
pressure. Having ensured supply of valuable domestic natural gas to
industries crucial for the nation well-being it would be ironic if RGTIL

was to be penalized for the same.

4. It is submitted that irrespective of enforcement of Ship or Pay by
RGTIL, the capacity of EWPL would stand reduced on account of
reduced entry point pressure till such time the entry point pressure is
restored by putting additional compression facilities which would
require considerable time (36 months). As such, the technical
capacity of any pipeline is independent of contractual enforcement
for revenue assurance. It may be further noted that apart from
existing shippers RGTIL is obligated to offer the declared capacity of
pipeline to the new shippers. If declared capacity is kept at artificially
high level despite change in ground conditions, RGTIL would fail on
its common carrier obligation in providing this non-existent capacity
to third parties irrespective of SOP enforcement in the existing

contracts.

In summary, it is humbly submitted that provision of “ship or pay” clause
which is a commercial term mutually agreed between the contracting
parties has as such no role to play in the determination of capacity which
is a technical assessment based on the stipulations of regulations.
Enforcement or waiver of the same is extraneous to the determination
of capacity which is to be done as per the methodology stipulated in

capacity regulations.
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Prayer to PNGRB:

1. PNGRB is requested to consider the above submission of
RGTIL favourably and determine and declare EWPL capacity for
2010-11 and 2011-12 period as per the regulatory provisions.

2. While determining the capacities, PNGRB is requested to accord
non-discriminatory treatment especially in terms of the
parameters recommended by CAG which have been adopted
for capacity determination of GSPL/GAIL pipelines.

3. Since there has been a passage of more than 4 years, PNGRB
is requested to finalise and declare the capacity for the above
mentioned period as well as for the subsequent years up to
2015-16 period and oblige.
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Annexore- A

PETROLEUM AND NATURAL GAS REGULATORY BOARD

1. These guidelines shall be called “Petroleum and Natural Gas Regulatory Board
(Development of Model GTA) Guidelines 2012".

2. These shall be effective from the date they are issued by the Petroleum and Natural
Gas Regulatory Board.

3. Definitions.
(1) In these guidelines, unless the context otherwise requires,-

(a) “Act” means the Petroleum and Natural Gas Regulatory Board Act, 2006;

(b) “Board” means the Petroleum and Natural Gas Regulatory Board
established under sub-section (1) of section 3 of the Act;

(c) “Transporter’ means an entity authorized by the Board or authorized by the
Central government for laying, building, operating or expanding a natural
gas pipeline;

(d) “GTA” means Gas Transportation Agreement between transporter and

shipper.

(2) Words and expressions used and not defined in these guidelines, but defined
in the Act or in the rules or regulations made there under, shall have the
meanings respectively assigned to them in the Act or in the rules or regulations,

as the case may be.

4. Applicability.
These guidelines shall apply to a natural gas pipeline covered under the provisions of
regulations 4, 17 and 18 of the Petroleum and Natural Gas Regulatory Board
(Authorizing Entities to Lay, Build, Operate or Expand Natural Gas Pipelines)
Regulations, 2008.



5. Objectives for issuing these guidelines.

(a) These guidelines are being issued in furtherance to the mandate prescribed

(b)

(c)

under clause (a) of section 11 of the Act which requires the Board to protect the
interest of consumers by fostering fair trade and competition amongst the
entities.

The objective of these guidelines is to create a basic framework whereby various
provisions of the GTAs executed between transporters and shippers of natural
gas ensure adherence to the principles of uniformity and equity for promoting fair
play.

The provisions of these guidelines are to be viewed as an initial step arrived at
based on representations from shippers and after engaging in elaborate
discussions both with shippers and transporters. The Board reserves the right to
make suitable additions or modifications from time-to-time as may be warranted
by circumstances and after giving an opportunity to both shippers and

transporters to present their views.

6. Details of the guidelines & other miscellaneous provisions.

(a) The guidelines in respect of some provisions of the GTAs initially identified by the

Board are elaborated in the enclosed Schedule A.

(b) All contracts/agreements wherever necessary shall be suitably modified to

(c)

ensure consonance with these guidelines and the accompanying Schedules.
If any dispute arises with regards to the implementation of any of the provisions
of these guidelines and the accompanying Schedules, the decision of the Board

shall be final.

(Ratan P Watal)
Secretary



Schedule-A

Guidelines in respect of provisions which need to be incorporated/revised in
the GTAs for ensuring Uniformity & Equity

1. CHARGES:

(a) Presently, different provisions in respect of Ship or Pay are prevalent
in the GTAs. To bring uniformity, it would be desirable to synchronize
the upstream obligations with the obligations under the GTA and also
to ensure minimum funds to the transporter for their operations and
debt repayments, etc. For this purpose, it would be necessary to
have a uniform provision of 90% Ship or Pay liability for the booked
capacity on an annual basis to be levied provisionally at 95% on
monthly basis which can be settled and finally accounted for on an
annual basis.

(b) The prevalent GTAs in the industry exclude the quantities not
supplied due to Force Majeure, but under some agreements Force
Majeure at supplier’'s end is not fully allowed. It would be
appropriate to allow Force Majeure in facilities of any of the party in
the supply chain i.e., supplier, upstream transporter, downstream
transporter and shipper facilities, and therefore all the GTAs should
uniformly ensure adhereance to this principle.

(c) Ship or Pay charges should contain specific exclusion on account of
the following:-

i. quantities of gas which can not be transported due to failure of
Transporter;

ii. the quantity for which the Transporter is unable to provide
Gas Transmission Services due to Force Majeure;



iii. the quantity of gas which Shipper is unable to tender Gas at
the Entry Point for transportation or offtake Gas at the Exit
Point due to Force Majeure;

iv. quantities of gas which Shipper / Transporter is excused from
providing services under the agreement due to Planned works
period as per the provisions of the “Access Code”;

v. quantities which have been reduced due to directions of
Central/State Government or any Govt. agency which is
beyond the control of shipper and transporter.

TERM:

Presently, GTAs are not having any provisions for extending the term in
case shippers term with the supplier gets extended due to activation of
restoration period clause for make up gas. There should be a
mechanism with some notice period to extend the term of the GTA in
case shippers restoration clause is getting activated under the
agreement for gas sales.

TRANSPORTATION SERVICES:

Tariff for the transportation services should cover the cost of system use
gas. However, if transporter requests shipper to provide the System Use
Gas then shipper shall provide the same at the prevalent market price.
In some of the GTAs this principle is not followed uniformly.

SHORTFALL AND LIQUIDATED DAMAGES (LD):

(a) Trigger point in respect of shortfall quantity should be uniformily
followed as 90% of the booked/nominated capacity on an annual
basis to be levied provisionally at 95% on monthly basis which can be
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settled and finally accounted for on an annual basis. In case
transporter has failed to transport 90% of the quantity
booked/nominated due to the reasons atributable to transporter and
which are not excused from transportation services under the
agreement, then actual quantity less than 90% shall be entitled for
LD. For working out shortfall quantities, any quantity which the
transporter is excused under the agreement shall not be considered.

(b) Though the LD compensation is not an appropriate comparison with
the ship or pay levels, at the same time transporter should provide
for sufficient level of compensation which would work as a deterrent.
Presently, under the GTAs prevalent in the industry compensation
level at 50% of the tariff is followed in almost all the agreements
which is not equitable and reasonable and needs to be modified to
90% of the tariff in order to move towards a fair and equitable
arrangement.

(c) While working out the shortfall quantity which shipper has failed to
ship or which transporter is excused under the agreement namely
quantity which could not be transported due to Force Majeure,
Planned works, curtailements, etc., would not be considered.

FORCE MAJEURE:

The prevalant GTAs in the industry are not uniformly covering the
facilities eligible for claiming Force Majeure. It should be ensured that
GTAs make all facilities in the supply chain i.e. seller’s facilities,
upstream transporter, downstream transporter and shipper facilities
eligible for claiming Force Majeure.



6.

MISCELLANEOUS

(a) GTAs should permit shippers to form voluntary “Close User Groups”
in one business segment so as to allow merging of several GTAs in to
one common GTA in one natural gas pipeline network for one Close
User Group e.g., NTPC's various power plants along one pipeline
network etc.

(b) Parties may also cover detailed arragements for trading/assignment
of pipeline capacity based on guidelines which will be separately
issued by the Board.
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ANNERrURE ~ R

—_—

From: S K JHA

To: Raghavan.Vaidyanathan@ril.com ; Nitin.Nair@ril.com

Cc: ritugoswami@nfl.co.in ; ]SSINGH ; DC Naik ; Gurtej Singh ; vivek.sharma@nfl.co.in
Sent: Thursday, June 23, 2016 8:37 AM

Subject: Waiving off of SOP charges to NFL Bathinda for the month of June 2016

Dear Sir,

This is to bring into your kind notice that we have been nominating the RIL Gas daily since
22.08.2014, against which M/s RIL had been scheduling less Gas.

M/s RGTIL has already waived off Ship or Pay charges for the previous months. On the same lines
Ship or Pay charges for the month of June 2016 may also be waived off please.

Regards,

S.K.Jha
Ch. Mgr. Prod.
NFL Bathinda



Reliance

CINAUGUA00 G999 EC 040064

30" June. 2016
Deputy General Manager(Produciion)
National Fertilizers Limited
Sibian Road.
Bathinda, Punjab - 151003

Re:  Gas  Tramsportation  Agreemient Dbetween Reliance  Gas  Transportation

Infrastructure Limited (as Transporter) and National Fertilizers Limited (as Shipper),
dated August 14, 2014 (“GTA")

Dear Sir.

We are in reeeipt of various requests from shippers seeking relief from the obligation under
the “"GTA o pay any Monthly Ship-or-Pay Payments that arise as a result of Shipper’s
inability to tender Gas up to MDQ due to reduced supply by Upstream Operator as a result of
compliance with Government's directions on curtailment of supplies.
I these special circumstances and without ereating any right (o claim this as a precedent, we
“are willing to exempt vou from payment of Monthly Ship-or-Pay Payments that arise as a
result of your inability to tender Gas up to MDQ, due (o aforementioned circumstances.
Provided further, for avoidance of doubt; .
1. The foregoing exemption shall be considered in the determination of Monthly Ship-
or-Pay Quantity in accordance with the Clause 5.2 (b) of the GTA and
2. Such exemption for any Day shall not exceed the difference betwegn:
a. lower of MDQ or Entry Point nomination;
and
b. higher of Allocated Quantity at Entry Point or Allocated Quantity at Exit
Point.

This exemption shall be for a period from 19 June 2016 till 30" June 2016 and shall be
subject 1o further agreement afier such time.

A
™.

7/
Maker Maxity, 4" North Avenue, 29 Floor, Kala Nagar, Bandra Kwrla Complex, Bandia (Bas(), Mumbai 400051
Tel: 022 26595600
Registered Office: 101, Shivam Appartments, 9, Patel Coloay, Bedi Bunder Road, Jamnigar-361008, Gujarat
Website: wasrptilcom

8



CINLGOI00CGIT999 1 LC0 40064

The above is conditional on your signing at the place provided below and returning us a
signed copy of this letter, indicating your acceplance and agreement with the terms of the
exemption from Monthly Ship-or-Pay Payments.

Capitalised terms used but not defined in this letter shall be as defined in the GTA.
Very truly yours,

lFor Reliance Gas Transportation Infrastructure Limited

Company Sei

Name: E V S Rpo

Accepted and agreed by National Fertilizers Limited

) '-

e Company Seal:

5

Name and title: e 4 L

Maker Maxity, 4™ North Avente, 244 Floor, Kala Nagar, Bandra Kurla Complex, Bandra (East), Mumbai 400051
Tel: 022 26595600
Registered Offive: 101, Shivam Appariments, 9, Patel Colony, Bedi Bunder Road, Jamnagar-361008, Gujarat
Website: wawwerglib.eom



